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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 7

SYSCO DETROIT, LLC,

Respondent

v.

LOCAL 337, INTERNATIONAL
BROTHERHOOD OF TEAMSTERS (IBT)

Charging Party

:
:
:
:
:
:
:
:
:
:

Cases 07-CA-163131
07-CA-163930
07-CA-172824

RESPONDENT'S MOTION TO DISMISS

I. PROCEDURAL HISTORY

On January 20, 2016, the Regional Director for Region 7 issued a Complaint and Notice

of Hearing in Case 07-CA-163131 based on an amended unfair labor practice charge filed

against Sysco Detroit, LLC (“Sysco”) by the International Brotherhood of Teamsters, Local

337 (“Union”) alleging that chief steward, Kimball Gordon, was suspended and discharged on

October 8, 2015 “in retaliation for his union activities,” and that on November 10, 2015 Sysco

issued Gordon a second discharge notice and would not consider Gordon for reinstatement “in

retaliation for his union and other protected concerted activities.”

On February 11, 2016, the Regional Director issued an amended Complaint

consolidating Case 07-CA-163930 — a matter involving allegations that Sysco unilaterally

implemented a modified work rule breaching the parties' collective bargaining agreement in

violation of Section 8(a)(5) of the Act — with Case 07-CA-163131 (the “Amended

Complaint”).

On February 26, 2016, Sysco requested dismissal of the February 11, 2016

Amended Complaint, seeking deferral of the charges against it pursuant to the parties'
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contractual grievance-arbitration procedure and affirming its willingness to waive all

timeliness objections. Counsel for the General Counsel ("GC") filed a brief in opposition to

the Motion to Dismiss on March 3, 2016, and on March 24, 2016, Sysco filed its Reply

Brief in Support of Motion to Dismiss.

On May 6, 2016, the Regional Director issued the Second Amended and Consolidated

Complaint and Notice of Hearing ("Second Amended Complaint") based upon a charge filed on

March 29, 2016 in Case 07-CA-172824 alleging that Sysco has maintained a Social Media

Policy since October 31, 2015 that violates Section 8(a)(1) of the Act. (See Second

Amended Complaint at ¶¶ 1(e), 17, 19). In the Second Amended Complaint, the Regional

Director asserts that Sysco's alleged issuance of a second discharge notice to Mr. Gordon

and its refusal to consider him for reinstatement on November 10, 2015 was a result of

Sysco's reliance on this Social Media Policy. (Id. at ¶ 18).

On May 18, 2016, the Board issued its Order Transferring Proceeding to the Board and

Notice to Show Cause why Sysco's Motion should not be granted. Sysco and Counsel for the

General Counsel filed responses to the Board’s Notice to Show Cause. On November 29, 2016

the Board issued its Order Denying Motion, which is attached hereto as Exhibit A. The Board

denied Sysco’s Motion to Dismiss without prejudice to Sysco renewing its deferral arguments

before the Administrative Law Judge.

Sysco moves that the Judge dismiss the Complaint and defer the allegations to the

contractual grievance – arbitration procedure contained in the Collective Bargaining Agreement

between Sysco and the Union. The dispute is subject to arbitration. All factors favoring
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deferral under the Collyer Insulated Wire, 192 N.L.R.B. 837 (1971) doctrine are present.

Therefore deferral is appropriate, and the Complaint should be dismissed.1

II. BACKGROUND

A. Sysco And Its Collective Bargaining Relationship With The Union

Sysco operates a food distribution system that provides a full line of food products and

a wide variety of food-related products to both independent and chain restaurant customers and

other "away-from-home" locations such as healthcare and educational facilities. Sysco has

enjoyed a mutually beneficial relationship with the Union for over 40 years. During all relevant

times, the parties were signatory to a collective bargaining agreement which was effective from

February 6, 2011 until February 6, 2016. In May 2016, they negotiated a new five year

contract. (the “CBAs”) (Ward Declaration ¶ 4, attached hereto as Exhibit B)

The CBAs provide that “all grievances arising under and during the term of this

Agreement shall be settled in accordance with the [grievance-arbitration] procedure” and a

grievance is defined as any “alleged violation of the specific provision or article of this

agreement.” (See Exhibits 1 and 2 to Ward Decl.). Article II provides that “the Employer shall

have the right to discharge or to otherwise discipline any employee for just cause, subject to the

grievance and arbitration procedure.” Consequently, all discipline, including discharge, is

subject to the grievance and arbitration procedure. Moreover, the parties have routinely used

the grievance and arbitration procedure for discipline and discharge matters. (Ward Decl. at ¶

5)

Article VIII of the 2011-2016 CBA provides that:

1 It is undisputed that all issues in this case arose under the parties’ Collective Bargaining Agreement executed in
February 2011. Therefore, the Collyer standards, and not the deferral standards outlined in Babcock & Wilcox
Construction Co., 361 N.L.R.B. No. 132 (2014) are applicable.
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The Employer shall have the right to amend, change, delete or add to the following

Work Rules and Regulations and penalties for their violation, provided the Employer:

1. Provides written notice to the Union.

2. Post a notice of the change for ten (10) days.

An employee may challenge any such change through the grievance procedure up to ten

(10) days from date posted. Any change so challenged will not take effect during the grievance

process.

The parties have also used the grievance and arbitration process concerning changes to

work rules. (Ward Decl. ¶ 5)

In over four years preceding the filing of the charges, the Regional Director has not

issued a Complaint against Sysco either for discharging or disciplining an employee in

retaliation for engaging in protected concerted activity or for unilaterally implementing changes

to work rules. In that same time frame, the Union has not filed a charge alleging either that an

employee was disciplined/discharged for engaging in protected concerted activity or for

unilaterally implementing changes to work rules. In this same time period, Sysco has not been

adjudicated to have violated the Act in any manner. (Ward Decl. ¶ 3)

B. The Charges and Consolidated Complaint

1. The charges in cases 07-CA-163131 and 07-CA-172824

On October 7, 2015, Kimball Gordon was working as a Forklift Operator and was

discovered violating Sysco's Work Rule 1-11, which prohibits employees from falsifying

productivity records. Forklift operators are evaluated and compensated through a wage

incentive program in part, on the basis of their movement of stacked pallets of product from the

receiving dock to a storage location. The Forklift Operators are coached and encouraged to take
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more than one pallet from the dock at a time in order to consolidate and reduce the travel and

time that is needed to put product away. If forklift operators scan one pallet but place three

pallets on a forklift, they surreptitiously increase their incentive pay, improve their performance

evaluations, or both. For these reasons, forklift operators are prohibited from scanning one

pallet and transporting more than one pallet during the “inbound” process.

On October 13, 2015 Mr. Gordon was discharged for violating of Work Rule 1-11

because he was scanning one pallet, but transporting multiple pallets. On the same date Mr.

Gordon grieved his termination writing that “I feel that my discharge was unjust and

unwarranted and wish to be reinstated ...”

Following Gordon’s termination, Sysco's Director of Operations, Michael Mitchell was

alerted to Facebook posts attributed to Mr. Gordon that were made on or about November 10,

2015. The posts were made on a public Facebook page maintained by a "community

organization" called "Protecting Sysco & US Foods Workers". The posts attributed to Mr.

Gordon represent that he was "fired" for "speaking up" about working conditions, a photograph

of a freezer door within the warehouse and a photograph of a floor within the warehouse where

Mr. Gordon wrote that "I have an employee that tore his knees up and is out on comp.... They

are waiting to write him up ..." Plainly, at the time Mr. Gordon apparently made these posts, he

had already been discharged and he was not an employee of Sysco.

On or about November 10, Mr. Mitchell showed a notice of a potential workplace rule

violation to Union Steward Robert Fullerton putting him on notice that Mr. Gordon's post-

termination conduct may be in violation of Work Rule 1-12. Importantly, Mr. Mitchell did not

provide Mr. Fullerton with a copy of the document nor did he serve the document on Mr.

Gordon who had already been discharged. The service of a disciplinary notice to an affected
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employee is a condition precedent to the imposition of discipline pursuant to the parties'

collective bargaining agreement. The Union had been asking Sysco to reinstate Mr. Gordon.

Mr. Mitchell indicated to the Union that Sysco was not in a position where it could consider

returning Mr. Gordon to employment. However, Sysco never served the notice and ultimately

voided the notice of a potential violation. It did not issue any discipline or take any action in

connection with Mr. Gordon's post-employment posting. Sysco concluded that the posting did

not violate Sysco's work rules and, moreover, since Mr. Gordon had been terminated, there was

no further basis to take action. Mr. Gordon filed a grievance over this issue as well.

Both grievances are timely and have been processed by Sysco consistent with the

parties' collective bargaining agreement. The parties have selected an arbitrator and are in the

process of confirming a hearing date with the arbitrator. (Ward Decl. ¶ 6)

The Second Amended Complaint filed on May 6, 2016 includes Case 07-CA-172824, in

which it is alleged that Sysco has maintained an illegal Social Media Policy since October 31,

2015. The General Counsel asserts that the issuance of a second discharge notice to Mr.

Gordon and the refusal to reinstate him on November 10, 2015 were actions taken in reliance

upon this Policy. Accordingly, the General Counsel alleges that Sysco violated Section 8(a)(1)

of the Act by maintaining this Policy and by relying upon it in its alleged November 10, 2015

conduct with respect to Mr. Gordon.

2. The charge in case 07-CA-163930

On or about August 7, 2015, the Company posted on the door leading to the break room

at eye level a modification of its work rule governing distracted driving pursuant to the terms of

the CBA contained in Article VIII. On August 27, after being posted for 10 days, the Company

in an email issued by James Ward, VP of Operations, notified the Union that the change in the
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work rule was effective. Unbeknownst to Mr. Ward or Mr. Mitchell, Sysco employee Alfredo

Harris presented a grievance concerning the work rule on August 17, 2015 to Transportation

Supervisor, Jason Claireborne.

Mr. Harris' grievance alleged that the enforcement policy of a workplace rule violated

the collective bargaining agreement. Mr. Mitchell first learned about the grievance in the

parties' grievance arbitration process on August 31, 2015. Mr. Mitchell informed the Union that

he would look into the matter because it had not gone through the first step and he was not

aware of the grievance.

Mr. Harris subsequently withdrew the grievance in early September. At that time, Mr.

Harris signed the withdrawal. Several drivers were terminated under the modified workplace

rule. Each of the terminated drivers has filed a grievance. The Union’s grievance over the work

rule change and the termination grievances have been processed. FMCS arbitration panels

have issued in each case. In the work rule case the parties have selected an arbitrator and have

set a hearing date. In the termination cases, the parties will be selecting arbitrators. (Ward

Decl. ¶ 6)

The CBA specifically contemplates arbitration over changes to work rules. The Union

agreed that the Company could implement work rules subject to challenge of the

reasonableness of the work rule.

III. ARGUMENT

A. The Collyer Prearbital Deferral Doctrine

The Board has historically recognized a strong national policy favoring voluntary

arbitration of disputes. Olin Corp., 268 NLRB 573, 574 (1984). Under certain

circumstances, such as those in this case, it is more appropriate for the Regional Director to
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defer a determination on the merits of a charge pending the outcome of proceedings on related

matters. Casehandling Manual §10118; Collyer Insulated Wire, 192 NLRB 837, 840-43

(1971). The Board's well-settled policy of pre-arbitral deferral seeks to both promote collective

bargaining and promote the resolution of disputes pursuant to the procedures upon which the

parties have agreed. See United Technologies Corp., 268 NLRB 557, 558-59 (1984). The Board

has recognized that "where an employer and a union have voluntarily elected to create a dispute

resolution machinery culminating in final and binding arbitration, it is contrary to the basic

principles of the Act for the Board to jump in the fray prior to an honest attempt by the parties

to resolve their disputes through that machinery." Id. at 559.

Arbitration offers expeditious resolution of disputes, promotes industrial peace through

adherence to the parties bargained for procedural mechanism for resolving disputes, and does

not sacrifice statutory rights because the Board reserves jurisdiction post-arbitration ensuring

that the process will function consistent with the Act. See Collyer at 843; see also Alpha Beta

Co., 273 NLRB 1546, 1547 (1985), Babcock and Wilcox, 363 NLRB No. 50 (2015).

Deferral of the resolution of a charge is appropriate where, as here: (1) the dispute arose

within the confines of a long and productive bargaining relationship; (2) there is no claim of

employer animosity to the employees' exercise of protected statutory rights; (3) the parties'

agreement provides for arbitration of a very broad range of disputes; (4) the arbitration clause

clearly encompasses the dispute; (5) the employer has asserted its willingness to utilize

arbitration in resolving the dispute; and (6) the dispute is eminently well-suited to such

resolution. Wonder Bread, 343 NLRB 55, 55 (2004) and United Cerebral Palsy of New York,

347 NLRB 603, 605 (2006).

B. The Complaint Allegations Should Be Deferred To The Parties' Grievance-
Arbitration Procedure
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The disputes at issue in this case are directly covered by the parties' collective

bargaining agreement. All the factors are present for deferral in this case:

 The Union and Sysco have enjoyed a mutually beneficial collective
bargaining relationship for over 40 years. The parties are signatory to a
collective bargaining agreement which is effective from February 6, 2016
to February 6, 2021;

 Cases 07-CA-163131 and 07-CA-172824 involve allegations of garden-
variety discipline involving a single employee, and there is no general
claim of employer animosity to the employees' exercise of protected
statutory rights;

 Case 07-CA-163930 involves Sysco's contractual right to implement a
modified workrule subject to arbitration over the issue of reasonableness
and whether the terminations for using cell phones while operating a
semi-truck were proper. Likewise, there is no general claim of employer
animosity to the employees' exercise of protected statutory rights;

 In over four years preceding the filing of the charges, the Regional
Director has not issued a Complaint against Sysco either for discharging
or disciplining an employee in retaliation for engaging in concerted
protected activity or for unilaterally implementing changes to work rules.
In that same time frame, the Union has not filed a charge alleging either
that an employee was disciplined/discharged for engaging in concerted
protected activity or that Sysco unilaterally implemented changes to
work rules. In this same time period, Sysco has not been adjudicated to
have violated the Act in any manner;

 The Charges concern the discipline of a union steward and several
drivers and changes to a work rule that are clearly subject to the
grievance and arbitration procedure in the parties' CBA;

 Grievances have been initiated over the terminations and work rule
change;

 The Employer and Union have processed the grievances and are
committed to arbitrate them if the grievances are not otherwise mutually
resolved. There is no "backlog" of pending arbitral matters and Sysco
will cooperate in processing the grievance without interruption; and

 Because the parties routinely process disciplinary disputes through the
Agreement's grievance-arbitration process, the current disputes are well-
situated to resolution through arbitration.
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The single allegation that Sysco violated 8(a)(3) and (1) by issuing discipline to a union

steward as a reprisal for engaging in protected union activity does not, by itself, establish that

there is a claim of employer animosity to employees' exercise of protected statutory rights.

Babcock, 363 N.L.R.B. No. 50 (2015).

The Board has routinely "deferred cases involving alleged discrimination against union

stewards where it was satisfied that the parties' grievance procedure ‘[could] be relied upon to

function properly and to resolve the current disputes fairly." Babcock, 363 NLRB No. 50 citing

United Aircraft Corp., 204 N.L.R.B. 879, 879 (1972), review denied sub nom. Machinists

Lodges 700, 743 v. NLRB, 525 F.2d 237 (2nd Cir. 1975); United Beef Co., 272 N.L.R.B. 66

(1984); United Technologies Corp., 268 N.L.R.B. 557, 558 (1984).

The allegation that Sysco "has maintained" the referenced Social Media Policy since

October 30, 2015, i.e., still maintains such a policy, is false. Within approximately 2 weeks

after the filing of the charge in Case 07-CA-172824, Sysco withdrew its Social Media Policy

and provided notice of the same to all employees on April 14, 2016. (Ward Decl. ¶ 8). Sysco

also provided notice of the withdrawal of this policy to the General Counsel. While the

withdrawn policy was in effect, Sysco did not enforce or discipline any employees for postings

that allegedly violated the policy. (Id.). Moreover, James Ward does not believe the policy was

ever enforced. (Id. at ¶¶ 8). Consequently, the only potential relevance of this rescinded policy

is with respect to Mr. Gordon's discharge — which has been the subject of all three Complaints

filed against Sysco.

In that regard, Mr. Gordon was discharged on October 13, 2015 for violation of Work

Rule 1-11 which prohibits employees from falsifying productivity records. The GC concedes

that Mr. Gordon was discharged on this date, and it is specifically pled in both the Amended
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and Second Amended Complaints. (See Amended Complaint and Second Amended Complaint

at ¶ 10(b)). Thus, the Facebook posts at issue, as well as the allegations of discriminatory

conduct by Sysco on November 10, 2015, all took place after Mr. Gordon was no longer an

employee. Moreover, Sysco never actually disciplined former employee Gordon, and instead

voided the notice of potential discipline regarding Mr. Gordon's post-termination comments on

Facebook. Thus, the Social Media Policy has no causal relationship to Mr. Gordon's discharge

and Sysco has never, and does not now, rely upon that policy to support its decision to

discharge Mr. Gordon.

Notwithstanding the foregoing, to the extent the existence of the Social Media Policy

has any continuing relevance to Mr. Gordon's discharge, the issue of whether the policy itself

violates the Act will never be before the arbitrator and therefore, is not interrelated to the

charge concerning Mr. Gordon's termination so as to render deferral inappropriate. Sysco

anticipates that the GC will assert that the charges cannot be deferred because the allegations of

the Second Amended Complaint are not deferrable and are closely interrelated to the existing

charges, thus rendering deferral improper. However, this argument necessarily fails.

Mr. Gordon has filed grievances regarding both his October 13, 2015 discharge and the

November 10, 2015 voided notice of potential discipline. The parties are processing these

grievances. When the parties proceed to arbitrate these grievances, the question before the

arbitrator will be whether Mr. Gordon was discharged for just cause under the collective

bargaining agreement. Sysco will not be relying upon a rescinded Social Media Policy to

support its discharge of Mr. Gordon and in fact, concedes that a violation of the Social Media

Policy contained in Work Rule 1-12 did not, and does not now, provide just cause to terminate

Mr. Gordon. Indeed, the Social Media Policy has absolutely no causal relationship to Mr.
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Gordon's discharge. Accordingly, because Sysco is not relying upon the policy to provide just

cause, the arbitrator will never have occasion to decide whether the policy violates the Act.

Moreover, to the limited extent that Mr. Gordon might raise the Social Media Policy and assert

that it formed the basis of his termination, the arbitrator can properly determine, in assessing

just cause, why Sysco terminated Mr. Gordon's employment. That determination however, is

related solely to the just cause analysis and is properly before the arbitrator.

The implementation of the work rule in Case 07-CA-163930 also does not establish

general animosity towards employee rights and is merely a breach of contract case routinely

submitted to arbitration. “As the Board has stated in Vickers, Inc., 153 N.L.R.B. 561, 570

(1965), when “an employer has a sound arguable basis for ascribing a particular meaning to his

contract and his action is in accordance with the terms of the contract as he construes it,” the

Board will not enter the dispute to serve the function of arbitrator in determining which party's

interpretation is correct.” NCR Corporation, 271 N.L.R.B. 1212, 1213 (N.L.R.B. 1984). See

also Timken Roller Bearing Co. v. N.L.R.B., 161 F.2d 949, 955 (6th Cir. 1947); Consolidated

Aircraft Corp., 47 N.L.R.B. 694, 706 (1943), enfd. 141 F.2d 785 (9th Cir. 1944); National

Dairy Products Corp., 126 N.L.R.B. 434, 439 (1960).

The case before the Judge involves nothing more than a garden variety breach of

contract case and a "mere breach of the contract is not in itself an unfair labor practice." See

Pleasantview Nursing Home, Inc. v NLRB, 351 F.3d 747 (6th Cir. 2003); see also NLRB v. C &

C Plywood Corp., 385 U.S. 421, 427, 87 S.Ct. 559, 17 L.Ed.2d 486 (1967) (“Congress

determined that the Board should not have general jurisdiction over all alleged violations of

collective bargaining agreements.”). Employees v. Westinghouse Electric Corp., 348 U.S. 437

fn. 2 (1955); National Dairy Products Corp., at 439; United Telephone Co., 112 N.L.R.B. 779,
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782 (1955). Indeed, the face of the complaint only alleges that Sysco failed to continue in

effect all terms and conditions of the CBA by changing the penalty provisions of the distracted

driving policy by failing to give advance notice and “without following the other procedural

conditions to change a Work Rule required by the CBA.” (Consolidated Complaint at ¶13(a)

and (b). The General Counsel does not dispute that Sysco had the right to change the penalty

provision and only alleges that Sysco breached the contract by failing to follow the contractual

procedure to change a work rule. This is not an unfair labor practice, but rather a breach of

contract case that is particularly well-suited for arbitration.

The Board has routinely deferred to the arbitration process in cases to determine if a

Company had a unilateral right to implement work rules. Cf. Speilberg Manufacturing

Company, 112 N.L.R.B. 1080 (1955) / Olin Corp., 268 NLRB 573 (1984)("It hardly needs

repeating that national policy strongly favors the voluntary arbitration of disputes. The

importance of arbitration in the overall scheme of Federal labor law has been stressed in

innumerable contexts and forums."); The Hoover Company, 307 N.L.R.B. 524, 526 (N.L.R.B.

1992)(post arbitration deferral case relying on an arbitrator's decision that Company had the

right to unilaterally implement work rules).

C. The General Counsel’s Positions on Deferral are Wrong

With respect to the Section 8(a)(5) charge alleging the unilateral implementation of a

modified work rule (Case 07-CA-163930), the GC does not dispute that:

the parties' dispute arises within the confines of a long and productive
collective-bargaining relationship; there is no claim of animosity to
employees' exercise of Section 7 rights; the parties' agreement provides for
arbitration in a broad range of disputes; the parties' arbitration clause clearly
en-compasses the dispute at issue; the party seeking deferral has asserted its
willingness to utilize arbitration to resolve the dispute; and the dispute is
well suited to resolution by arbitration.
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United Hoisting & Scaffolding, Inc., 2014 N.L.R.B. LEXIS at *16-17, citing Sheet

Metal Workers Local 18—Wisconsin, 2013 N.L.R.B. LEXIS 340 (May 13, 2013).

Rather, the GC has argued only that deferral is not appropriate because Sysco

unilaterally implemented the modified work rule without regard to the collective bargaining

agreement under circumstances where, the GC asserts, the contract language at issue is

unambiguous and the special interpretation skills of an arbitrator would not be helpful.

However, the resolution of this charge hinges on a determination as to whether Sysco

followed the contract and whether a withdrawn employee grievance should have affected or

prevented the implementation of the modified work rule. These issues necessarily involve

interpretation of the contract provisions governing the work rules and regulations, arbitration

and grievance procedure, and the management rights clause. Therefore, this is a proper case for

deferral under established Board precedent. See e.g., Mercy Hosp., 2016 N.L.R.B. LEXIS 330

(N.L.R.B. May 6, 2016) (deferring one 8(a)(5) charge to arbitration, relying in part on authority

of Babcock & Wilcox, 2015 N.L.R.B. LEXIS 888, under circumstances where the GC alleged

that the employer unilaterally created and posted new positions in violation of the CBA and

ALJ found this to be a matter of contract interpretation and further that 8(a)(1) allegations were

not so egregious to discount long history of successful use of grievance process or to render

arbitration futile); United Hoisting & Scaffolding, Inc., 2014 N.L.R.B. LEXIS 524; Hoffman

Air & Filtration Systems, 312 N.L.R.B. 349 (1993) (finding deferral of one charge appropriate

for 8(a)(5) violation allegations regarding unilateral changes concerning plant rules, overtime

pay, and restrictions on conduct of union business and finding that the charge was not

interrelated with other nondeferrable allegations); Transport Service Co., 282 N.L.R.B. 111
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(1986). The charge relating to the unilateral implementation of a modified work rule must

therefore be deferred to arbitration.

Similarly, with respect to the Section 8(a)(3) allegations concerning the discharge of

and refusal to reinstate Mr. Gordon (Case 07-CA-163131), the GC concedes that nearly all of

the Collyer factors are present. The GC contests only the fourth Collyer factor, that is, the GC

asserts that the parties' contract does not clearly encompass resolution of a dispute arising under

Section 7 of the Act. This argument fails under the express language of the contract. Indeed, the

contract expressly provides that Sysco will comply with all applicable federal and state laws in

all practices relating to discipline and, moreover, an arbitrable "grievance" is defined by the

contract to include an "alleged violation of the specific provision or article of this agreement[.]"

(CBA, p. 1; Article VIII, Sections 1-2, pp. 9-10). Thus, the contract provides for arbitration of a

broad range of disputes and compliance with Section 7 of the NLRA is clearly encompassed by

the contract language noted above.

Furthermore, the GC’s argument also fails pursuant to the analogous authority of

Babcock & Wilcox, 2015 N.L.R.B. LEXIS 888 (Dec. 3, 2015). The Board has routinely

deferred cases involving allegations of discrimination against Union stewards when satisfied

that ". . . the parties' grievance procedure could reasonably be relied upon to function properly

and to resolve the current disputes fairly." 2015 N.L.R.B. LEXIS at *8. In this case, the

parties' 40-year bargaining relationship, long history of processing terminations through the

grievance-arbitration procedure, and Sysco's current processing of Mr. Gordon's grievance all

strongly support deferral of this matter.

D. Because Deferral Is Appropriate, Sysco's Motion to Dismiss Should

Be Granted
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The determination of whether a case should be deferred is a threshold question which

must be "decided in the negative before the merits of the unfair labor practice allegations can be

considered." Canton-Potsdam Hosp., 2014 NLRB LEXIS 327, 22-23 (May 1, 2014). If deferral

is appropriate, then a motion to dismiss should be granted. See, e.g., Babcock, 363 N.L.R.B.

No. 50 (2015); Urban N. Patman, 197 NLRB 1222, 1223 (1972).

As all the required elements for deferral are present, the motion to dismiss should be

granted. Indeed, pursuant to the Casehandling Manual §10118, when all of the Collyer

elements are present, a Charge is required to be deferred.

IV. CONCLUSION

For all the reasons set forth above, Sysco respectfully requests that the Complaint be

dismissed and that the allegations in the Charges be deferred to the parties' contractual

grievance-arbitration procedure.

Respectfully submitted,

OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.

By: s/ Todd M. Nierman
Todd M. Nierman, IN 11273-49
111 Monument Circle, Suite 4600
Indianapolis, IN 46204
Telephone: 317.916.1300
Facsimile: 317.916.9076
todd.nierman@ogletree.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been duly served upon the following by

email this 14th day of April, 2017:

Kelly Temple
National Labor Relations Board
Region 07
477 Michigan Ave Rm 300
Detroit MI 48226-2543
Kelly.Templenlrb.clov

Kevin O'Neil
Attorney for Local 337
International Brotherhood of Teamsters
22729 Michigan Avenue
Dearborn, MI 48124
kevino21hotmail.com

s/ Todd M. Nierman

29470843.1
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